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resulted in injustice in the present case but, it is suggested, that injustice 
as well as the present seeming departure from precedent might be obviated 
by a strict adherence to the single principle of "domicil" in the assessment 
of the tax. However, New York by statutes and decisions, seems to be 
pledged to the two principles — -"situs and domicil." For obvious reasons the 
court took care to limit the application of the doctrine now announced to 
cases in which the consolidation has taken place in entire good faith. 

Vendor and Purchaser— Bona Fide Purchaser for Value — Liens. — W. 
executed a trust deed to secure two notes, payable to P. On payment of one 
of the notes P. delivered it to W. without marking it "paid." Thereafter M., 
in collusion with W., represented himself to the trustees as owner of this 
note and, claiming it was unpaid, directed a sale of the property, which was 
sold to M. After obtaining a deed from the trustee he executed a deed of 
trust on the same property to a loan association for $2,000.00 and conveyed 
the property to a trustee for the benefit of W's wife. She assumed payment 
of the debt due the loan association as part of the consideration which, 
however, she had not paid when she was notified of the invalidity of the sale 
under the deed of trust. Held, that wife of W., being the purchaser of a 
mere equity and not having paid the price, was not a bona fide purchaser for 
value as against complainant's lien for the payment of the other note secured 
by the original deed of trust. Wasserman et al. v. Metsger (1906), • — Va. — , 
54 S. E. Rep. 893. 

In the opinion of the majority of the court she was not a bona fide holder 
for value. See Doswell v. Buchanan's Executors (Va.), 3 Leigh 365; Lamar's 
Ex'or v. Hale, 79 Va. 147, cited by the court. Actual payment, before notice, 
of the purchase price is indispensable. Barstow v. Beckett, 122 Fed. 140;. 
Trice v. Comstock, 121 Fed. 620; Rush v. Mitchell, 71 la. 333. She purchased 
a mere equitable title and takes subject to all equities against her vendor. 
Combs v. Nelson, 91 Ind. 123; Chew v. Barnett (Pa.), 11 Serg & R. 389. 
One of the two dissenting judges went to great lengths to show that there 
was not sufficient notice, to the wife of W., of the fraud at the time she 
purchased ; but the cases cited do not seem to be in point, as in those cases 
the purchasers were not purchasers of a mere equitable title and without 
actual payment of the purchase price as in this case. The majority were 
of the opinion that the fact that she had no notice of the irregularity in the 
sale or of M's fraud, makes no difference, as she acquired only such rights 
in the property as he had. Chew v. Barnett, supra. The two dissenting 
judges were of the opinion that because of the failure of P. to mark the note 
"paid" when delivered to W., thereby making possible the use of the note to 
accomplish the fraudulent sale and (as held by one of these judges) that 
because of the fact that the trustee was the agent of P. in making this sale, 
the equity of the wife of W. was the better equity, though junior in point of 
time to that of P. The majority were of the opinion that she was not so 
negligent as to lose her prior equity, citing Biddle v. Bayard, 13 Pa. 150 and 
other cases. The payee of a note upon payment owes no duty to the public 
to mark it "paid." Surrender of a note is sufficient discharge, Vanderbeck 
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v. Vanderbeck, 30 N. J. Eq. 265, see also Miller v. Tharel, 75 N. C. 148, 
where the maker was not liable on a note assigned to P. after a supposed 
surrender by the payee to the maker. 

Waters and Water Courses — Navigable Rivers — Riparian Rights. — 
In an action of ejectment, where a statute provided that so much of the 
common law of England is in force as is applicable and not inconsistent with 
the constitution of the United States or with the constitution and statutes 
of Nebraska, where the Missouri river suddenly changed its course, leaving 
an abandoned river bottom between the former high-water mark and the 
middle of the former channel, held, that the common law relating to the 
rights of riparian owners is applicable, is not unconstitutional, and the 
riparian owners are entitled fo the possession and ownership of the soil 
formerly under the water as far as the thread of the stream, and may main- 
tain ejectment to oust squatters within such limits. Kinkead v. Turgeon 
ct al. (1906), — Neb. — , 109 N. W. Rep. 744. 

This case was first heard by the Supreme Court of Nebraska in 1905, and 
the law then announced that the rights of a riparian owner on navigable 
streams are bounded by the banks of the river, the ownership of the bed 
being in the state. A rehearing is allowed on account of the great pub- 
lic importance of the questions involved, which now come before the 
court for the first time. The decisions of the courts of the different states 
are in irreconcilable conflict. Much of the confusion has no doubt arisen 
from the difference in point of view taken by the courts as to the 
applicability of the common law, based upon the differences in length, 
volume and navigability of the rivers of America above tide water as com- 
pared with the inconsiderable extent of English rivers. Generally the com- 
mon law rule has been rejected in the western states, and to these may be 
added Pennsylvania, Virginia, North Carolina, Alabama, Florida, Texas, 
Tennessee, Iowa, Minnesota and Missouri. The United States Supreme 
Court has, in a number of cases, announced and confirmed the law to be that 
by the admission of the several states, whatever right the United States had 
to the bed of navigable rivers passed to the state, and the question whether 
the bed of such streams belongs to the state or to the riparian owner is to 
be determined by the local laws of each state. Barney v. Keokuk, 94 U. S. 
324; St. Louis v. Myers, 113 U. S. 566; Hardin v. Jordan, 140 U. S. 371, 11 
Sup. Ct. Rep. 808; St. Anthony Falls Co. v. Water Commissioners, 18 Sup. Ct. 
Rep. 157. The proposition is, therefore, conclusively established that the com- 
mon law as to the rights of riparian owners on navigable streams is not in con- 
flict with the Constitution of the United States. It follows that the rule does 
not contravene a provision such as is found in the Constitution of the State 
of Nebraska, and as no legislation has been had on the subject, the way is 
clear for the courts to adopt the common law, if applicable to local con- 
ditions. It has been declared by the U. S. Supreme Court in Jefferis v. 
East Omaha Land Co., 134 U. S. 178, that the rule that owners of land 
bounded by streams are entitled to additions to their land formed by accre- 
tions is applicable to the Missouri river, notwithstanding the peculiar char- 



